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Seymour Simon continues to be heard
years after he left the bench

The late justice Antonin
G. Scalia once said that
the shelf life of a great
law review article is
about five years, while a

great legal treatise was perhaps
25 years.

I do not know what the shelf life
is of a solo dissent written by a
state Supreme Court justice. Yet
within the past few months, two
separate Illinois Appellate Court
cases have approvingly cited two
solo dissenting opinions written
by the same Illinois Supreme
Court justice from 28 and 34
years ago, respectively.

I would wager that those of you
who practiced law during the
1980s could probably guess who it
wa s .

If you said justice Seymour Si-
mon, you are correct.

If you are too young to remem-
ber him, you should definitely
read Jack M. Beermann’s article
“Jewish Identity and Judging: Sey-
mour Simon of Illinois” ( f re e
download at ssrn.com/abstract=
2 1 2 176 8 ) .

Simon served on the Illinois Ap-
pellate Court for six years before
being elected to the Supreme
Court in 1980. Beermann de-
scribes him as being an “outsider”
throughout his career. This is be-
cause Simon’s fierce sense of jus-
tice often put him at odds with
co l l e ag u e s .

Beermann argues that Simon’s
strong views resulted in his feel-
ing isolated on the court and may
have been the reason he retired
after only eight years. He died in
2006 at the age of 91.

During his time on the Supreme
Court, it was not uncommon for
Simon to stand alone as the sole
dissenter in a case. The two re-
cent appellate court cases that
cite him both deal with solo dis-
sents that he wrote.

The first case concerned a sen-
tencing issue. Levie Bryant was
convicted of the Class X offense of
being an armed habitual criminal.
Bryant could have received a sen-
tence anywhere between six and
30 years in prison. The judge sen-

tenced him to 21 years in the pen-
i t e n t i a r y.

On appeal, Bryant argued that
the sentencing judge did not suf-
ficiently explain his reasons for
choosing 21 years as the appro-
priate sentence. The appellate
court, however, held that a sen-
tencing judge had no duty to ex-
plain his reasons and thus af-
firmed the sentence. People v.
Br y a n t , 55 N.E.3d 97 (Ill.App. 1
Dist. 2016).

Justice Michael B. Hyman spe-
cially concurred. Although agree-
ing that case precedent supported
the judge’s decision not to justify
the sentence, he wrote separately
to encourage judges “to go beyond
the precedent” and to always ex-
plain their reasons to the defen-
dant on the record.

Hyman begins by noting that
that Illinois law already specifi-
cally provides that in pronouncing
a felony sentence the judge “shall
set forth his or her reasons for
imposing the particular sentence
he enters in the case.” 730 ILCS
5/5-4.5-50(c) (West 2012).

But in 1982, the Illinois
Supreme Court held that the leg-
islature would violate the sepa-
ration of powers if the statute
were read as mandating how a
judge must announce a sentence.

Therefore, the Supreme Court in-
terpreted “shall” as merely being
directory, rather than mandatory.
People v. Davis, 93 Ill.2d 155 (1982).

Hyman observes that, unsur-
prisingly, appellate courts imme-
diately began to affirm sentences
even though no reasons were giv-
en by the sentencing judge. And
the problem is that sentences not
supported by articulated reasons
lack both “transparency and jus-
t i f i c at i o n .”

Hyman then quotes from Si-
m o n’s solo dissent in Davis. Simon

asserted that the problem with a
judge not giving a reason for the
sentence is that the sentence
“may appear to be arbitrary and
capricious. Numbers may seem to
have been taken out of a hat …
The result will be the creation in
the eyes of the public of an im-
perial judiciary.”

Hyman praised Simon’s fore-
sight and asked the Illinois
Supreme Court to vindicate Si-
m o n’s position through a new
court rule.

And just last month another Si-
mon dissent attracted attention.

Cornelius Carter was charged
with aggravated battery with a

firearm. Over defense objection,
the judge allowed the jury to con-
sider evidence of Carter’s at-
tempted escape from a county jail
while awaiting trial as evidence of
guilt of the crime for which he
had been charged.

The 3rd District affirmed the
j u d ge’s decision, holding that for
well over a century Illinois courts
have held that evidence of escape
is admissible for the purpose of
showing a defendant’s conscious-
ness of guilt. People v. Carter, 2016
IL App(3d) 140196 (modified upon

denial of rehearing Sept. 2).
Like Hyman, Justice Mary Mc-

Dade filed a special concurrence.
And like Hyman, she also cited a
solo dissent from Seymour Simon
in the 1980s to support her po-
sition.

McDade conceded that the
“consciousness of guilt” co n ce p t
has long been used to support the
introduction of evidence of pre-
trial escape. But she makes a con-
vincing case that the operation of
the doctrine is “c i rc u l a r.”

That is because in order to see
evidence of pretrial escape as con-
sciousness of guilt, you first have
to presume that defendant is
guilty of the crime for which this
evidence is being introduced.

In other words, the jury has to
presume guilt of the offense in
order to use the evidence to reach
a conclusion that the defendant is
actually guilty of that offense be-
yond a reasonable doubt! As Mc-
Dade rightly concludes, “That is a
logical fallacy.”

And Simon saw problems with
this type of evidence decades ago.
McDade notes Simon’s solo dis-
sent in People v. Gacho, 122 Ill. 2d
221 (1988). While incarcerated,
Robert Gacho wrote to his girl-
friend, “I still believe I can escape
from here one way or the other.”

The Supreme Court held that
this was admissible as conscious-
ness-of-guilt evidence. Simon, in
solo dissent, noted the ambiguity
of this statement: “He may have
thought he would be found in-
nocent … or he may have been
thinking of escaping because of
harsh conditions in prison.” But
he could see no necessary con-
nection between Gacho’s hoping to
leave and his actually being guilty
of the underlying crime.

Hyman in his concurrence de-
scribed Simon as “bold and bril-
l i a n t .” It is always hard to mea-
sure the impact any one judge has
on the law throughout a career.
But the fact that Simon’s opinions
continue to be cited decades after
his leaving the court is an in-
dication of the profound respect
his work continues to command.
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