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Posner opinion aims to put teeth
into ‘reasonable suspicion’ doc trine

How much evidence do
the police need to
make an arrest? Black-
letter law says “prob -
able cause.” Why? Be-

cause the Fourth Amendment ex-
pressly provides that probable
cause is the amount of evidence
necessary for a reasonable
s e i z u re.

How much evidence do the po-
lice need to make a less intrusive
investigative stop? Black-letter law
would say it is a standard less
than probable cause called “rea -
sonable suspicion.” But the phrase
“reasonable suspicion” is found
nowhere in the U.S. Constitution.

So what is “reasonable suspi-
c i o n”? Where did it come from?
How is “reasonable suspicion” dif -
ferent from “mere suspicion”?
These are some of the questions
the 7th U.S. Circuit Court of Ap-
peals recently confronted in U.S. v
Paniagua-G arcia, 813 F.3d 1013
(2016).

An Indiana police officer passed
the defendant’s car on an inter-
state highway. He observed the
driver holding a cellphone with his
head bent toward the phone. The
officer testified that he “a p p e a re d
to be texting.” Indiana law pro-
hibits a driver from texting while
operating a motor vehicle. For this
reason, the officer pulled the car
over. A colloquy with the driver
resulted in the driver’s consent to
a search. The search uncovered 5
pounds of heroin.

After being charged in federal
court with possession, the defen-
dant moved to suppress the ev-
idence on the ground that the po-
lice had neither probable cause
nor reasonable suspicion to make
the stop. The motion was denied,
the defendant was convicted and
he filed an appeal.
“Reasonable suspicion” is a rel-

atively new concept in constitu-
tional criminal procedure. Prior to
1968, the only recognized seizure
of a person was an arrest that
required probable cause the only
standard of evidence found in the
Fourth Amendment.

This changed with the land-

mark case of Terry v. Ohio in 1968.
392 U.S. 1 (1968). Te r r y re co g n i z e d
that there could be a seizure less
invasive than an arrest. It has
been variously referred to as an
“investigative stop” or a “Te r r y
s t o p.” Unlike an arrest, the pur-
pose of this kind of limited seizure
is solely to determine whether or
not probable cause for an arrest
can be established.

But because it is nonetheless a
seizure, it must be “re a s o n a b l e”
under the Fourth Amendment.
The Supreme Court created the
standard “reasonable suspicion”
to describe the quantum of ev-
idence necessary to support a Ter -
ry s t o p.

It is not easy to define “re a -
sonable suspicion.” The Supreme
Court has said that it is both
“obviously less demanding than
that for probable cause” (U.S. v.
Montoya de Hernandez, 473 U.S.
531 (1985)) and “considerably less
than proof of wrongdoing by a
preponderance of the evidence”
(U.S. v. Sokolow, 490 U.S. 1
(1989)).

On the other hand, it is more
than an “inchoate and unpartic-
ularized suspicion or hunch.” Ter -
r y. It cannot be “reduced to a neat
set of legal rules” and requires
looking at the “totality of the cir-
cumstances the whole picture.”
S o k o l o w.

Judge Richard A. Posner wrote
the opinion for the court. He be-
gan by noting that there was ab-
solutely no proof that the driver

had been texting. The prosecution,
however, contended that the of-
ficer nevertheless had reasonable
suspicion to believe that he was,
so the stop was constitutional.

The court noted that what the
officer saw — a driver bending
down toward a cellphone in his
hand — was consistent with a

broad number of activities. The
driver could have been making or
receiving a phone call; inputting
addresses; reading news or maps;
playing music or audio books;
playing video games; even watch-
ing a movie. These activities may
perhaps be as dangerous as tex-
ting, but none of them is forbidden
by Indiana law.

Since it was just as likely that
the driver was engaging in one of
these many legal activities rather
than texting, Posner logically con-
cluded that “the most plausible
inference from seeing a driver fid-
dling with his cellphone is that he
is not texting.”

And the government here pre-
sented absolutely no empirical ev-
idence of what percentage of
drivers text. So what the govern-
ment was essentially arguing was
that the possibility of unlawful

texting should be enough to create
reasonable suspicion to support a
Te r r y s t o p.

Yet a “p o s s i b i l i ty ” is not enough
to constitute “reasonable suspi-
c i o n .” For, as Posner notes, it is
always possible that any person
could be a robber, a killer, a drug
lord or a pedophile. But “a sus-

picion so broad that it would per-
mit the police to stop a substan-
tial portion of the lawfully driving
public is not reasonable.” A “sus -
p i c i o n” is simply not the same as
a “reasonable suspicion.”

It is impossible to tell by look-
ing through the driver’s side win-
dow of a moving car whether the
d r i ve r ’s “fiddling” with his phone
is prohibited texting or a perfectly
legal activity.

Posner contrasts Indiana’s nar-
row prohibition of texting while
driving with Illinois’ much broad-
er law that simply makes it un-
lawful for a driver to have a cell-
phone in his hands. He notes
statistics showing that in 2013 on-
ly 186 citations were issued for
violations of Indiana’s no texting
law; this compares with more
than 6,700 citations for violations
of Illinois’ hands-free law.

Posner concludes that the final
irony is that by trying to crim-
inalize a narrower slice of activity,
Indiana has probably made its
statute unenforceable.

Defense attorneys should pay
heed to this opinion. Over the
years the concept of “re a s o n a b l e
s u s p i c i o n” has morphed into what
Posner refers to as simply a “pos -
s i b i l i ty.”

This watering-down of the Te r r y
standard can be seen in the re-
port “Stop and Frisk in Chicago”
issued by the American Civil Lib-
erties Union last year. Chicago Po-
lice Department rules provide
that Te r r y stops that do not lead
to arrests must be recorded on
contact cards.

The ACLU randomly reviewed
250 contact cards and found that
half of the cards did not provide
reasons that would constitute rea-
sonable suspicion. For example,
the mere conclusion that a person
is “suspicious” does not constitute
the kind of articulable reason re-
quired to support a proper Te r r y
s t o p.

Po s n e r ’s opinion provides a
model for evaluating both what
evidence the police have and
whether the evidence is sufficient
to justify a Te r r y s t o p.
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