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Conservative labels, libertarians
and historical jurisprudence

On the Supreme Court,
there are conserva-
tives and there are
conservatives. Former
chief justice William

H. Rehnquist and Justice An-
tonin Scalia are each usually la-
beled as “co n s e r vat i ve.” Yet on
Fourth Amendment issues, they
can seem quite different.

Take Rehnquist’s record. Dur-
ing his 33 years on the court, he
participated in 38 cases that de-
cided Fourth Amendment issues
by 5-4 votes. Thirty of these
cases rejected the defendant’s
claim. And Rehnquist cast the
deciding vote against the defen-
dant in every single one. In fact,
in the 196 Fourth Amendment
cases in which he participated,
only once did he take a position
that could be considered more
civil libertarian than the position
of even one other justice.

With Rehnquist, the govern-
ment almost always won.

Compare this to Scalia. He
wrote the 5-4 decision holding
that a police officer’s warrantless
use of a drug-sniffing dog within
a home’s curtilage was uncon-
stitutional. Florida v. Jardines, 133
S.Ct. 1409 (2013). He wrote the 5-
4 decision that the government’s
use of a thermal imager to mea-
sure heat from inside a house
was a search under the Fourth
Amendment. Kyllo v. U.S.,
533 U.S. 27 (2001).

He wrote the pro-de-
fense dissent in a 5-4
case where the majority
held that DNA samples
could be taken from peo-
ple merely arrested for
serious crimes. Maryland v.
Ki n g, 133 S.Ct. 1958 (2013). And
he wrote the pro-defense dissent
in a 5-4 case in which the ma-
jority made it easier for police to
use anonymous tips to support
Te r r y stops on vehicles. Na v a re tt e
v. California, 134 S.Ct. 1683 (2014).

But the reason both Rehnquist
and Scalia can generally be
called conservative is that their
views in this area reflect two
different sides of conservative le-
gal philosophy. Damon Root has

provided a concise overview in
his new book, “Overruled: The
Long War for Control of the U.S.
Supreme Court.”

One of the fundamental Amer-
ican constitutional dilemmas is
determining when the rights of
an individual should trump a de-
cision of the majority. An ex-
ample is when the Supreme
Court in the 1940s had to de-
termine whether a Jehovah’s Wit-
ness could refuse to follow a law
mandating that all students
salute the American flag each
school day. As you recall, in 1940
the court held in favor of the
school board, and then a mere
three years later reversed itself.

Critics of the Warren Court in
the 1960s accused it of being too
solicitous of the rights of in-
dividuals while being too dis-
missive of the rights of majori-
ties. Legal thinkers such as
Learned Hand and Alexander
Bickel issued withering critiques
of the court. They recommended
the judicial restraint practiced by
a justice such as Oliver Wendell
Ho l m e s .

Ho l m e s ’ deference to the views
of the majority was epitomized
by his comment, “A law should
be called good if it reflects the
will of the dominant forces of the
community, even if it will take us
to hell.” Holmes was the darling

of liberals for his rulings in favor
of progressive state economic
regulations, thus helping end the
Lochner era of judicial interfer-
e n ce.

Of course, there was a dark
side to this. Holmes had little
trouble affirming Eugene Debs’
1918 conviction under the Es-
pionage Law for simply giving an
antiwar speech at a socialist pic-
nic. And he spent little time in
1927 in Buck v. Bell co n c l u d i n g

that Virginia’s forced sterilization
eugenics law was constitutional
because, after all, “Three gen-
erations of imbeciles are enough.”

Judicial restraint through
Holmesian principles became the
watchword of many Republicans
during the last half of the 20th
century. Perhaps the most ar-
ticulate Holmesian was Robert
Bork, who believed that unless a
law unequivocally violated a spe-
cific constitutional provision, “the
only course for a principled court
is to let the majority have its
w ay.”

Root contrasts Holmesian def-
erence with a very different
strand of conservative thought.
He traces it back to Justice

Stephen Field and his
dissent in the Slaugh -
terhouse Cases back in
1 873.

There, the majority
took a very narrow
view of the new 14th
A m e n d m e n t’s privileges

or immunities clause. It
gave the clause a very narrow
interpretation and deferred to
the Louisiana law that central-
ized the butchering business with
the effect of putting many butch-
ers out of business.

In his dissent, Field empha-
sized that the Constitution pro-
tected economic rights and the
“freedom to contract.” For Field,
the economic liberty of the in-
dividual could not be curtailed by
a democratic majority. Field’s

views would later prevail in the
Lochner era when the Supreme
Court struck down state and fed-
eral health and safety laws for
unconstitutionally impinging on
the economic liberty of the in-
dividual.

And it was the spirit of Field
that was reborn with the rise of
the second wave of conservatism
in the 1980s — the libertarians,
in groups such as the Federalist
Society and the Cato Institute.
This group of conservatives dis-
agreed with Bork that majorities
are entitled to rule simply be-
cause they are majorities.

For this group, individual lib-
erty came first and majority rule
a distant second. Roger Pilon of
the Cato Institute criticized ma-
joritarianism as an “i n h e r i t a n ce
from the Progressive Era, not
the Founding. At the Founding
they got it right. They started
with the individual.”

Look at sodomy laws. Root
notes that when Georgia’s
sodomy laws were challenged in
1986 in Bowers v. Hardwick, “The
fatal combination of majority rule
and judicial deference spelled
doom for the legal challenge.”

Yet in 2003, the Cato Institute
attacked Texas’ sodomy laws as
illegitimate restraints on individ-
ual liberty. Cato then prevailed in
Lawrence v. Texas. The same
themes resulted in the court’s
finding an individual’s right to
bear arms under the Second
Amendment in the He l l e r case in
2008.

This philosophical conflict
helps explain the Rehnquist-
Scalia difference. For Rehnquist,
the democratic majority repre-
sented by the government almost
always prevails under the Fourth
Amendment. But for the more
libertarian Scalia, an individual’s
interest in his home and personal
autonomy will prevail when
Scalia sees the government as
ove r re ac h i n g.

The fact that two justices are
called “co n s e r vat i ve” does not
necessarily mean they will agree.
The conflict between libertarians
and majoritarians continues.

The fact that two justices are
called “conse rvative” does not

necessarily mean they will agree.
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