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What world
is the U.S.

Supreme Court
living in where
they expect lay
persons to know
how to invoke their
Fifth Amendment
right against
self- incrimination
— even assuming
they have some
vague idea that
such a right
e x i s t s? ”

Supreme Court makes using the
right to remain silent seem unwise

While flipping
through the ca-
ble TV channels
recently, I heard
some interesting

legal advice. In a 1930s gangster
film, the lawyer told his client,
“Listen, Whitey, if the coppers get
a hold of you, just keep your
mouth shut and you’ll be all right.”

Not only was this good advice
in the 1930s, but it was pretty
good advice up until just a few
years ago. However, some recent
U.S. Supreme Court decisions il-
lustrate how “keeping your mouth
s h u t” may cause problems never
dreamed of by Whitey’s lawyer.

L et’s start with what has usually
been considered the constitutional
basis for “keeping your mouth
s h u t .” The Fifth Amendment pro-
vides that no person “shall be com-
pelled in any criminal case to be a
witness against himself.” You may
believe — along with Whitey’s
lawyer — that this means a person
has a “right to remain silent.”

If so, you are wrong.
Police interviewed Genoveto

Salinas concerning a murder. Be-
cause it was not a custodial in-
terrogation, no M i ra n d a wa r n i n gs
were given. Salinas answered a se-
ries of questions. However, when
he was asked if the shells recov-
ered at the scene would match his
shotgun, he remained mute.

At trial, the officer testified
that, in addition to remaining
mute, Salinas “looked down at the
floor … and began to tighten up.”
The prosecution used this as sub-
stantive evidence of guilt in its
case-in-chief. Shortly afterward,
Salinas was convicted of murder.

Salinas asked the U.S. Supreme
Court to determine whether a
p e rs o n’s invocation of his Fifth
Amendment right can be used
against him at trial. But the court
had a surprise for Salinas — it
held that he never invoked his
right. The court asserted that
merely remaining silent did not
constitute an invocation of the
Fifth Amendment privilege.

Silence does not necessarily
mean that a person is invoking the
privilege. A person could be silent
“because he is trying to think of a
good lie … or because he is pro-

tecting someone else.” If a person
wishes to claim the privilege, he
must expressly say so. Salinas v.
Te x a s , 133 S.Ct. 2174 (2013).

But what about a custodial in-
terrogation situation? The Miran -
da warnings themselves tell the
suspect that he has “a right to
remain silent.” It would follow that
a person who simply “re m a i n s
s i l e n t” in the face of such a warn-
ing must be invoking his Fifth
Amendment privilege.

Wrong again. The Supreme
Court recently held that mere si-
lence in response to M i ra n d a
warnings does not constitute an
assertion of the Fifth Amendment
privilege. Berghuis v. Thompkins,
130 S.Ct. 2250 (2010).

The court noted that it had held
in 1994 that the request for a
lawyer in response to M i ra n d a
warnings had to be unequivocal.
Davis v. U.S., 512 U.S. 452 (1994).
Thus, the B e rgh u i s court held that
“there is no principled reason to
adopt different standards” for de-
termining when a suspect has in-
voked his right to remain silent.

Here the court found that the
suspect received proper M i ra n d a
warnings, understood them and
simply remained mute. The police
are thus allowed to interrogate him.
If he unequivocally asserts his
rights, the interrogation must stop.
If he answers any question, the an-
swer itself is considered an implied
waiver of his M i ra n d a rights and
can be properly used against him in
the prosecution’s case-in-chief.

Standing mute is now an un-
wise tactic in any police inter-
rogation, custodial or otherwise.
And the Roberts court has also
increased the opportunities for
police to conduct interrogations.

It recently held that police may
always attempt a custodial inter-
rogation even if the defendant’s
Sixth Amendment right to coun-
sel has already attached in a case.
Montejo v. Louisiana, 556 U.S. 778
(2009), overruling Michigan v.
Ja c k s o n , 475 U.S. 625 (1986). The
court thus abolished the Ja c k s o n
rule that had held that the at-
tachment of Sixth Amendment
rights automatically protected a
defendant from any police at-
tempt at custodial interrogation.

counsel has attached — the an-
swer is clear. The attorney must
give the client her card and say
“If the police ever read you Mi -
ra n d a rights, just say ‘I want my
l aw ye r ’ and show them this card.”

Saying those four magic words
means the police may no longer
attempt a custodial interrogation
on that or any other offense with-
out the attorney being present.
Minnick v. Mississippi, 498 U.S. 146
(1990). This protection lasts for as
long as the person remains in cus-
tody. The protection disappears
only after a person has been out
of custody for 14 days. Maryland v.
Shatzer, 130 S.Ct. 1213 (2010).

But what about a person in Gen-
oveto Salinas’ situation? He was
uncharged and had no Sixth
Amendment right to counsel.
Moreover, although he was being
interrogated by the police, he was
not in custody and so he did not
receive the benefit of M i ra n d a
warnings. As we saw, the Supreme
Court has placed the burden on
such a person to unequivocally
claim his or her Fifth Amendment
right against self-incrimination.

Think about that last sentence.
What world is the U.S. Supreme
Court living in where they expect
lay persons to know how to invoke
their Fifth Amendment right
against self-incrimination — eve n
assuming they have some vague
idea that such a right exists?

This is why a recent case from
the 2nd U.S. Circuit Court of Ap-
peals is significant. U.S. v. Okatan,
728 F.3d 111 (2d Cir. 2013). It con-
cerned a person being interrogat-
ed in a non-custodial environment
in which M i ra n d a warnings were
unnecessary. At one point during
this interrogation, he said he
wanted a lawyer.

The court held that simply re-
questing a lawyer should be con-
sidered an unequivocal assertion
of the Fifth Amendment privilege
against self-incrimination. The
court refused to demand a more
specific assertion of the right.

The lesson is clear for Whitey’s
attorney in 2013. “Keeping your
mouth shut” is now dangerous ad-
vice to give a client. Instead, he
should tell Whitey to memorize the
simple phrase “I want a lawyer.”

Moreover, Mo n t e j o also refuses
to allow a defense attorney to an-
ticipatorily invoke M i ra n d a r i gh t s
on behalf of her client in a court
hearing; M i ra n d a rights can only
be claimed by the suspect per-
sonally when M i ra n d a wa r n i n gs
are given during an actual cus-
todial interrogation.

So what should a defense at-
torney do to protect a client
against police interrogation?

When taking on a client — re -
gardless of whether or not he or
she has been charged and his or
her Sixth Amendment right to
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